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IN THE HIGH COURT OF KARNATAKA AT BENGALURU

DATED THIS THE 02"° DAY OF JUNE, 2023

BEFORE

THE HON'BLE MR. JUSTICE M. NAGAPRASANNA

WRIT PETITION No.2584 OF 2023 (GM -

RES)

BETWEEN:

MR.SANJAY KUMAR

S/O MAHESH NARAYAN SAHAY
AGED ABOUT 56 YEARS

R/AT: NESTATES, PALLADIUM
NO.547, 16™ ‘A’ MAIN

3RP BLOCK, KORAMANGALA
BENGALURU - 560 034.

(BY SRI NISHANTH A.V., ADVOCATE)
AND:

1. ELIOR INDIA FOOD SERVICES LLP
INCORPORATED UNDER THE LIMITED
LIABILITY PARTNERSHIP ACT, 2008
HAVING ITS OFFICE AT:

001, CAMPUS 3B, ECOSPACE,
OUTER RING ROAD, BELLANDURU
BENGALURU - 560 103
REPRESENTEDBY ITS

DESIGNATE PARTNER/
AUTHORIZED SIGNATORY
MR.ROHIT SAWHNEY.

(BY SRI K.G.RAGHAVAN, SR. COUNSEL FOR
SRI PRASHANTH V.G, ADVOCATE FOR R-1;

... PETITIONER

... RESPONDENT
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Tre pativioner is pafore Hhis Court sealdng a writ in the natures
of prondibition resbraining e LoOOWN Adcitional  City Civil andl
sessions Judge,  Cormmercia Court,  Besgaluru froms proceecding
farcher n the case besrng Comrmercial Miscellaneous Appeal No.l
S 20E3 Fiad by the resoondant,

2o Haaed Srio AN Nishant, lea-ned counsel appeazring For the
cetitioner anc Se KOG Raghavan, learred senior counsel  appearing

for che responcent,
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VoFacts inoore® germane are as follows:

The responcdant/Elior Thcia Foad  Sesvices LR fheremarter
referrad to as the firm' for short) ermolovs the oetitioner ander an

crnployrrent agraament. on 26-10-2016. The M Erer designatos

the petitionsr as parteer and sninor partner with g particular share

@ firm, The e owing to o certair omizs ons sncd cormmissions
e the part of the patitioner inidaues nowiry Dy o ssuance of & coange
shealt on L0-05-2025 Caling upan e sad procesdings,  thea

petitioner  files @ Comrmarcial Arbitration Application i

COmyAA OB o 202 mvalong Section 9 of the arbitration and
Conciliation Act, 1996 (nerainafter referred tooas "the Act” for short)
in o furtherance - of an arbimrazion  clause  in the  employmeant

avreamens-hafors the Commercia Court o L3-05-2021.

do Doy e pendanoy of the proceecings invokeo by the

petitionaer uncer Section 9, the petitionsr was terrminated

frorm

..... sewice by the S, AT rat stage, on O8-06-2021, the petitoner

nvolkeas srbhitration under Section 20 of the Act ang sesuss & ~otice

Fo the firm, During the pesdancy of furter proceacd ngs ancder
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Section 21 of the Act, tre appicztion under Section 9 of fae Ack
fillad  before  the concernad  Court comes to o be dismissaed, The

sevitioner then files a come@nercizl appeat  befors s Court e

|
Comuh B NGB L af 2020 wrich also cormnes too baesdismissad by @

creder cated 22-10-2021 by Divigion Berich affrmiag the orcer

g

aocase that was filec by tha

passacd Dy tre concarnes Sourt i

petitioner involking Saction S oof the Act Vhe petitionsr did not

ange the sald ordar passec oy the Division Bench of this Court.

Tribunal  cormes  to e

Therafore, a  thees  mernber  Arbites

recce of o cadss Ad o af the Arbtration Clauses

constituted i

Lncer the BEmmloyment Agirsernent,

e The Fesl hearing of the Arbteal Tribunal was scoaedulecd fo
e cosducted on 03-12-2021, The parties weare rgpresantec anc the
Fribeman direcizd completion of pleadings, The Arbit-al Tribunal on

icaltion under Section L7

Lheld-Ed0 2R answerirg the camant's
cf the Act passaed  ano order, against which  the firm Files

Corarmercizl Misce lansous Application bafore the Corrmercial Court
e Comerercial MoACNeCL of 2025 i weich the patitioner heren files

s objections contendirg that the Commercia Court has no
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jorischicton to entersagin the application, The Comrenercial ot in
farmms of Qs orcder dated 30-00-2025 drects the counsel for the
petitioner to furnish @ copy of the objectons filed o the appication
Lncer Order 7 Rule 10 of the CRCto haar the matter on rerits as
alscon jurisciction and postad it o O1L-02-2022. The order which
cirects thalt the matter wauld e heacd bath on jurisdiction and on
merics s o what drives thne petitioner too this Court in the subject
metition,

B, Tre dearmaed counzel apoesiing for the patitioner suborits
fhat n terms of Section Z200)0c) of the Commearcial Courts Act, 2015
Cherainatter referrad o e the 2015 At For short) the Commercial
Courtowoua gat juriscicdan onhy 0iF IE is s commmercial disputa,
Comrrercial disoute is also defined uander the 2015 At In tarms of
Section 200 thereof tae Commercial Court does not o get
jorisciction to estertain a chale~gse to the order passed by the
Avbivral Tribusal as itois not s cornmercial dispute, The lezrmed
coussel would contend trat since the issue of jurisdicton goas T
fhe roob of the rmatker, the concernad Court ought o have cdecicec

fhe issue of jurisciction and after holding that it mas jurisdiction it
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can proceacd with the consicderation of the case on s merits, The

Court has posted the rmatter on QL-02-2023 o hear satheon rmerils

cf the matter as owell as jusisciction, which is erronecus in law s

what the learned counsel for the patitionar woulc somit,

S0 the ather hand, the Teameds senior counsel apoearing

vehernaenthy rakute the submissions

for the respondentfirm wouls

fo comtend that the petitionar hinsei iavoled Section 9 of the Act

efore the Cornmarcial Courgovnicn came o ba dismissed, Againsl

fhe ocder passad by e Commercia Caourt, the patitioner fies an

apoesl woich 2lso comas o e dismissed by a Division Bench of this

aropassad by the

Court, He does not choose to challenge the org

oy the

Division: Bench, But, when the same juarisdiction s involes
e, crattanaing the interim ordar passec by the Comrmercial Court,
fhe petitoner quest ons the urisdiction of the  Commercial Courn T

arn

@t the patitioner cannot blow aot and cols

s his sitbmission t

rosan tooinvake e jurischetion, he nas acguisscecd in

GO avineg

fhe curisdiction of the concermed Court, Trerefore, the patition hea

disrmissad and the concerned Court be directed to proceec further,
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B, The lesrned counsel for the petitoner, bioreplhy o the

sbroissions would subeait that amy amouns of Conssns ar arroraous

jorisciction irmeolesd by s particolar o oacy o would oot confer
jorisdiction onoa Court, 5 the Court has no jurisdiction ocanmor
ancertain . the  peticion, e oowouls seak ar oeder/daecision on

jursciction at the outsat by the Court asd ther an rmerits of the

mMatter,

O, T have givern iy amndous considaration Lo the submissions

macie by tne cegpective lazroach coumsel and have gone through the

material an record,

L The fierm o employs the petitioner ss oa Chislf Ewecutive
OFicer  wth oaffect  from O0-02-2007  under  an employment:

agraernant daec 26-10-2016, QOn the sare cday the frm issues #

lecter confirming terms o appointment of tre petitionar anc his

entilernent to losg term incentive plan as CEQ of tre firm saetting
s the frarmewaork for the potestial awa-d of an excaptional Dorus
Fermureration as s supplernent, The firm terminates  petitionear’s

armnployrrent oy oa notce of ermination datecd 17-05-2021, againsl
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which  tre patitioner causes @ laegsl notice  cateo QE-0G- 2021
demanding  payerent ot o various  amaounts inclucing  tarmsination

al owance as per employment agresmant and arount owards  ong

farr incentive plan, The firm refuses o pay, The patitioner thien

invokeas the arbitration clause in the agraement contending that the

rocice of termmination was dllegal anc seews awarc of payment of
E2O0 0 crores owards long Terrn incentive oienoand termination
allowance, The relevant prayar before the Aroitral Triounal reacds as
fol ows:
(@) o Direct the pgspondast Nosd to o pay B the clairmand @ soim
Ar a2 9000 GO0 (Rumbees Forty bwoo cross ninety Ekns

arhe) as per chee Locg Tarm Incentive Plan Agraanent

aalec da-10-2005 2long with interest st the rate o 18%
"

par g L o Q4= 20200 S the aats o realization,

Just befora the claim could be made through the Tegal notice,
apcrahanding that he woucd be ramoved  from service,  the
petitioner anccks  the  doars  of  the  Commercial - Courtin
CoomuAGA M GBS of 2021 nvoking Section 9 of the Act ir furtherance
of  Clauss 24 of the  Employmens Agraesneat which  dealt withy

arbyicration to be the mode of cispule resolution. This was



WA L G, LB B N LT GG

achmittedhy before the Commercal Court, The Comvmercial . Court

revjects the aoplication of the patitionsar uader Section 9 of the st ir

farrms of its ordar datec 17-06-202L which was callea in quaestion
etore this Court in Cornmercial Appezsl Mo Lol o 2020 Tris Court
redectecd the appeal on 22-10-20210 The rejaction of the aoppaal

ecomeas final e the petitonar

ot chal engae, Tharafore, the
Arbitral Tribunsl was constitutecd bercre whicn the petitionsar filed ar
apolication under section 17 of the wact The Arbiteal Tribunal s
farrmg of s ordor dated 18- 12-2020 iss0es cartain directions to

secure the grmouat soocaimead By e patitioner, The conclusion of

-

fhe o-der passaa by Lhe Arbibraol

@l on LB L2002 w reacls s
fol owe:
anctusion

A0) Thoz, the reguirarmencs for Jeswing @ direction o ssoure
Shecamountoan dispate o arbitration s made out. The
agpication s dharerore  allowesd i pact anc the following
adiraction fs-iesuad by way oF anomcerirm meaasure o secure tha
Amountirealspute iy the arbitration .

-

P The First Rasponaant s ,,mh itec fram alienaling or

transrerring ity .!:'Lv:s,mr" srassasis/cantracts o @y

party ull Bhe disposal o this arbitration;

iy The saldh profibition as per (1) abowve
aperata, [ the Firal Responasnt fuenisnes security by
vay af g Benk Guarantas for e sum of Re 9 Crores, o

hein forcs for a pericd of one vear (and to be

shanl cadasea o
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axcbenchad ol Mhe axniry o a period of thres rronihe

frarn the cabas of fral aweara in shis o

WYy fnching recosded or absarvabion  maedis s e s
arces, s dor the limitecd purncze o of o consiclering
wh Ay aterin o measares shoald he o omgred

ancler Section 17 of Fhe Aot ang wd

iv)ohe subjact boo Bhe Soed awarch Mot conteliad in
shis arder shall therelfore be reatad as @ finaing on

craEribs,

v The costs of the aoplication wil he considerad at the

srne o dedarmiing the costs in Brefinal awerd,

CNotes This oraar s isseec anoen the signacare of Bre Prasiching
Arditrador  aich e consent s and s concurranca o e obher
Mermhars of e Tribunal as pesriitied - wnagr Paca T of the

Erocaecings of tha Frsl Maaling dated G812 2021)"

ap

The Arbitral Treibusal airects aaowving the apolication filec uncer
section L7 inoonart znc cestrans the firm frome alienating or
fransfarring ks ousiness asselts/contracts  to o any party il the

disposai. o grbitration dis

sute, I further cirects furmishing  of

el guarantes by oway of security foroz o sum of 9 croras which
shoula e ine Force for o period of one year, The firm bacorming
agareved of this, krnocks at the coors of the Comrmercizl Court in
Comrmercizl Miscallaneous Application NooLoof 2025 and seals ar
interim order of stay of the order passec by the Arbitral Tribunal,

The petitiomner files his objections bafore the Aroitral Tribusal mow
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faling & different stand that the firm coud not approach  the
Comrercial Court itowas not g cornmercial disouate betwaan the
cactiss, The Cosrmercial Court for hearing the mattes both o
merits as owell as oon Jurisdiction passed anoorder on 30-00- 20205

which reacts as follows:

u;y

SLISIN 86 Both ccounseis present.. Paditioner
Flea  odgections to DA /007 O30 CRC Caony
furnishec to resporident counsasl To Aaar on
merits anc dlse on Jurisdiction by 00002
P

Menet B ARGUMENTS

MNeset Aed iy (!” @y e 2003

CCH 3G LG AL CTTY O & SESSIONS TUDGE ™

Mg par the aforementionad axdract, e Commercial Court posts the
master forarguments o on o ooth mearts as well as on jurisdiction, The
pesitioner Txonow before this Court calling in guestion tha vary

"
’

crocescngs Dotore the Commercizl Court or e ground that it s

without juriscliction.
L, To conscar the aforeszid submission of the patitioner it is
gecmans o notice certan provisions of the 2015 Act, Section

20000 reacs as follows:
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Yl Betinnikiome, - 0) I Bhis Act, unless e coniext
CEAEIIWESE FE LIRS, =

Carnrmercial o Court™ o medss  the o CornmecciaT Court

constituted undsr sup-sact
“carmrmenricial alsoutia”ome

(i)

(i
Ciri)
1""'1"]

(v)
(Vi

C\vin)

Vi)
4""'}'7]
4(1(')
1'j1<'i‘]
(jl("f,'

g i
(Lot

R
‘rt:"‘l")
(VI
Sevid)

(W)
1 i }

1;(4'

J "h”

oSl ) ol Eecton B
S dispate acising oul of -

oretingry  wransachions  of cmerchants,  Banicens,

finarciers anc traders such  das. Mhose relating o
arnlite documerts, rcluding  eniercemean! and

iriterpratation of sueh zh_u. TS,

eoepart o dmpait ol marchandise or sarvices,

imeLes ralariner to acrireity sna maritime

transaciions mcleating to secrsit,  sironsft o engir

giecrErt eouicmentand Gehcosters, inccing s

feésing anadd firzan rw of e same;

e 0l ganas,

Congruction and 1frEstructure CORTFACEE, incucing

tenasrs,

persernernts vlalin o Lo drnmovabla proparty usec

ELCaS V)Y I TS OF COMMmercs;

Franchising agraemaernts;

chiscribalion and eensing agreaments,;

rr:-‘=vn'=«';w'n m anal ¢ mmh.mc JYAE T Rt T B

V

sl .
SLpSCristion anc imvestment agreameants pertening
(o the  services  inaustry incluaing  ouesouesing
sarices and financial services,

roercanling agency ana rmercanling L

Gl

2

DAFERRrSANLD d5raamants,

techaclogy devaloprent aoreanants,

intellectual propecty cights ralating  to registared
and  unregisterad  trademarcs,  copvright,  palent,
G, danmmain names,  geographical  ndications
ana semiconauetor integrated circuits,

aoraernents  for sale «:1/" GUOAS  ar o ravisiaon o
ey i

(R

Iz

¢

envalon ks i"t wTOF Qi ana gés reserves or obher natur!
FESOUICES INcluclinng elachromagnatic snectrun,
LGN G000 Fe-INSUrancs,
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Cocs condracts of agency ralating tooame of the dabove,
gt

Coal) st ather commmercisl disputes as ornaw be notifieo
by the Carttral Government,

Exepiaration, A cararmeroia! dispato shall ot cease Lo be

a commercial cispute meraly hecause -

Ci) B also ivolvas cection fos racarens o of i ovaie
rapertyor foe nealisaticn  alf o moniess oot of
irmcalle pronerty et @s ety or involvas
gy ather relier | VG o roveanle pro ety

eoorany of

s agencies or iastrumentalites, or e private bocy

CEPEING oWt Dl Sunciione”,

‘)

section 2 deals wite defiritions, Section 200 defines g Conumearcal
Court toomear s Camererciat Court constituted under sub-section
CLY of Bection 30 Section 200 0¢) which forms the folorurm of the
fssue in the  Nsoocefines  ownab s cornmercizl dispute, Section
ACLYCCH definas cormmarcial dspute anter alia to o mean osd nary
ransactions oof o merchants,  bankears, financiars nchuclingg
enforcement and inkterpretation of documents, Clause Dovili) of sub-
section (¢) of Saection 201) defines a comrmercial cdispule  to o ba

arisirg oul of agreements for sale of goods or provision of sarvi

La, The Tearnad counse for the pet Hones Fas contended that

fhe cispute that is brought befora the Arbitral Tribunal nowhers
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comes within the rmeazning of Section 200)(¢) of whatever clauses

fhey wouls bea,

130 The laamed senior counsel apoearing foo the resoondant

would subrmit that agraernent for sa e of coods or provision of

HETVICES

'

arisas out of Employment Agraermant oetweer the frm

fhe petitioner as s an agreanient Tor provision of servces o

metitioner and, traesefore, it hacomes & commercial cispute,

rotice  the  agresment/coniract betwesn the oarties o consicer

LA I the dight of the atoresaid submission, ©is germane Lo

cormrrercial nature of the agreement, if zny, The contract is an

e

SETWEEr e patitionaer ang

The nrezmbia to e contrack is as follows:

“Farkieroto oue racant discussions, we ara plessasc boooconfirm
e terms oF ol e incentive Hmr (he LT E )

as the Chiel Executiee Crficer (“CEQT) o Elor fnaia Catering
LA oe Dinetlia),

Fhe LT Blan secs ol @ frameawori for the wn'mw aweara of
anooexcentionas  ponus "E""V"lh'l"‘V':"H"A""V'V ir OF oL
oAb LEon to the valus crastion for Flios inum.

fohe

110

wonld be cormmercial disouce, The disoute n the case at

Tera

ne resoondant o oon o w@-l0-200105,
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Fhis fetdeur-agrrammremt seds Corth R eneclfiamiss ot Gl
LT Bl gvel dher comelitions wencler welicl e sttt S
e bitlaal,  sodieet Foo Ge Garmes aena comelitioms. set fondh
Ierrarin, Foo recenive ERs eaccepticomal Bomeis e Lt
artel constitotes @ sapnalermenl o Fo o e e et
contract effective  as of 0 Falyegeey SO0, (e
“Eregadeeerrents Combra et ) L Smarsacleas @y i Lis
L T O T 10 vt 3T o P O i L 3 A N L T it AT ¢ A4 L P
e anee ageeec Co, daeimg Cive peegaralion. of i LT
Pl or paedor o Bl clate hererol, anal Foerns St dasis of
Thaeanwenral ol e LT Bla o eaccemlioeiat o o
revmerrgeaEnbioern, CThis dedter agreeeaang sialt o oanber inilo
Force as o Che elfoceive alaie ol Ll Eoeeplognn et
Gorrbeget, o Fnaliae g Wi Seusianyy Boimén e
Merrarimarfteer collectivele  refareea deo g " Parties ™ anel

dvetiviehue iy és " EEetye,

CErnphasis aacled)
Both the parbes acresd to o a plan - & long terrm incentive plan,
Accordirg to o the saic plan, the oetitioner 1s enttled to raceive

ewcaptional bones cermuneration which constitutes  supplameaent Lo

e
I

fhe amployrment  contract wth  effect from 1-02-20017, 10 s i

arevious  letter or docurnent wits o certain

SLDEMGESSIC 0T any

concitions stipuiated therain whergin clauses of tre said contrack

are garmane to oe noticed and they read as Follows:

o Eecentional Bonus rermuaneralion ewasded vpan sadiskaction

OF the Bonds Concitions
L Allacateed derowe

a) I the avent wherg the Bonus Conditions (as sab fortn in

parscramhs @) ana b)) o the asfinition below) arg sabisfied

on Fhe Metusity Date (as deringd bedow), vou will be
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antoceiad, subrect boo the ltarnis anc conditions  sel farkpn
Aerert, an exceptional gross bonus remaneratien in india
Rupess  fthe  "ANacabsd  Amioun!”) computed - undes  fne
following mechamism:

'uuly Wl (0
Allccatad Armount (INR) - et e e XOCEFCIN
lZJA G falis 1

Che dllocated Amount shall be calewnated as al - the Metrity
Date and shall, with any amaount recebyad o to L nsceived by
waLd ey event, actwithatanding sivihing e the "'("ru‘;*'=aw
herein, in the  agoregace Aot exceed the  Indian Rupeas
aguivatent of EUR S milion f'fli“'”i' ol J'.’:‘rs! @XCAaEnge  rave

apoiicalie o the Maturity Daba), nel of amy raes,

For the purposes of this paragiaph al, the-@qguity valve  shall
hecalcwialen by bne Eopart owithin twa rnonths following the
rz’=a Fer o wiich the poctwod secolrss of Ellor Incia redating to the

Snanciel Vadr andad on e Mol Cele nave Boen cordifedd

ol v Ph sbatuory sieicors aF Elios Traie

B M tarnanivaly i e went wiare Oc) only the concition sei
forth i para A, g‘(.,(;u';‘!','m.lm.f errloyrmeant vkl Eloe
richa) arf-the e nion of Bonus Conditions” is satsied on
Chg Macunity Oete, s and ) e Fale Market Valug s higher
tihan the zogregate of the entarprise waluas of Megabite
and CRCL, as cedarmingd et the time of She cormpiation of
s acouisidion by Eloe India (and  es appsaring (no the
pgEr clacurrentaiion relsting oo such acouisitions), o wili
ae oMlocabsd, subject fo the forms and conditions set fartn
Aarar, an cxceptional gross DonLs rermunaraticn in Inaian
Rupass Hhe "o Bors dorownd™) compared under the
rollowing mechanisrn (prowided  thal sach  Base  Bonus
Armeunt e g positive smocnt),

Eouity Walve oo, O
Base Bonus Amount (INK,
O Gl (il

For the purposes of Shis paragraph b)), the Fair Market Value
shall be calculabad by the Exoert within twe months rodowing
e clals on owhich the annwanl sccounts of Elior India relsting in
Fhe Financia! Yesr ended on the Maburety Date hava basn




AN L G, [ B B CON L

certifiad by the statubsry auditors of Elar fndia Janc soen
agterminaiion of the Far Markal Value by the &

firaanc Sinaing vpon the Pariies, save in e case of fratio),

Ty sl ey
,‘r“” :'w.H by

Ao Panrnerl

Fhe Allocated Armoount, oF awed Eowou I acoordancg i
paragesnn L a) above, shallope paid ino oo e ball By Eior
Incliz within cne rmonth i‘i'uWZIW'U‘ujT e clale o wkien the

Lty
Varve has baan decermined by the - epart,

Affgrnativedy, if Ehe Allocated Amound s ool due by Eloe fnadia,
the @ Bonus Amount saall, e e case ey be be pald to
waLin iy by Eliar Dnchia vtk ane morthe fodowing the dailtia
arowhich Ehe Fale Marker Watag hes paaen detesmined by the
et

dod Aweara-of the Adleceeeda Aroocunt i e event of @

Legnimens Demaiure

Nobtwrilhstanaing anything. (o the contrary harein, in e avent
of a Legitimate Cepartuvg affer 2080 Marcn 2008, but peior &
S March 2020 (on az tha aonay by, orror too 20 Mey
A0 o 2008 In o de evant where pow Aawve eechsd

postoones che Matueity Dote), vou shall be entitled o recsive
Mhe ddocated Armount as  calcalatea T gcoordancs  with
paracgraen 1 Coroviaed that She Parformancs Tanget, as
adiusted jre order noc o fake Into acoount the Fnancial Years
or e ended asoal the date of The Legitimabs Daparture, s

én
fulrillec or meéy bhe, the Hase Bonuws Amount as

ag he case
cenculabad in accordance with paragranh 1.0 b)),

ceee, the Ao m' atArmount o as the case may be, the
agn Boaus Amoant, S palch to oo in rull by Elior india
ACAT G I onih n.m:.wmirg;a the date arn which the Eguity Value
Cn e @vantt that the Aliccatsd Amount s cua by Elior Tndis)
has baen galarmined by B Expeart,

I this

12
[

AL e Lanaesclis gt resola i

Fow Bve aneodclaeree o a'owdbt, ey clisooiies arising ornoler
o e canmection ikl this  lelter-ag raentemnmt stall o e
el fne acearaamees with clinases 0O CEowerning Lawne
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artelJweiselicttom ) g at Cllebdtegition ) oab o g
Ervyalerperrend Conmbract, ™

(Eraphasis gacledd)

anse LoD deals owith o satisfaction  of parformance  of  sarvioe,

(.
contract, The petitionar is o e @ilolbad gross ponus  remunaration
i Indian rupees cormnputec n terms of @ particoular mechan sm., The
formula is also indicated, Caose L2 cests witho paymeant. The

se paid o the

alottec arnourl iF owed to e peticoner would
metitioner wtic ene aonth of tne following date on whick thea

avee 13 deals

RTHEE ‘.’l:.‘"l. '.-.
P VL L bR PR )

ety wvaltie has haes dataerminact by £
[N}

with award of the wlocatad amount in the event of leqgitinmats

cenarkture, @, boe sevearancs

jac o oterms of Clause L5, Clause 17 deals

pEclies 18 250 envi
with clispute rasclutior, The cdispute resolutior would be by oweay of

adof the origica contract

HYRIEYEEN ] e
cluses Ly and

arkyivration as obiaming in O

S aemptoyrment, The contract also deals  with  definitions  and it

|
¥

reacle as Fo lows:

" NPT e 1

N W WA W RN

Adiloceted Amount nas Fhe meaning satooud nopacscrant 1l
. H |

Base Bonas has the mesning sab owl in pacagraph 11

Armount
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Vi

Bonus Conditions mgEns the Do rollowing conaiticns:

M S [rmanrs curiina:d
amoprment ge CED withe Eloe ndia from
CESC Februenry 2017 untie Hhe Makasily

Data, anct

b Achie

Targer:

Fhe FLifilimment o at least cas of Bhe Lo

Foliowing oerformaonce conditions by Elior

Inctiz (he e

SO L Target”),

can'culadadt as o Fhe fla bty Date,

I The armuaat Organic Growdh for the
Finarncial vear eadsc on Bhe Matusity

Diatede ol leash @

qual to 2% andor

A Pl BT Margier far the Sinancal
Ve enadad on the Maturity Dabs Jsoail

loget eoal to 6,1 0%,

A PrEsenis, arith respect to Shor India and iks

Subgiciaries, the sum oF -

SN positive Dalsnces in sy deposit,

CUPTENT O SEVINGIS BCCOLNES!

il any COrpOrate e e

rEcaiveies,

calcuEted  on e consovicatad hasis  in
gecorcdancs with Inaian GaaR, "

The parcentags of amount for payrment of incentive s also cefined

Pl

Lncer tee term bonos conditions. Tois is o the term by and

ncerstaood as an ernployment contract, & separate mployrment
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agrecment is entared into batwean the parties, The ramoinaration
foced to the petitioner is 20,000,000/ (Rupeas Twanty milion as
I

ase salary per oyear, Clause 1O therao? deals with terrmination of

aLse 24 deals withn resomtion of disoutes [y oweay of

ermnployrrent, O

arlyitration, T reacs s follows:

t2d Arbitration

A alsouies and diferances wAGEsoever arismg st of, or i
coanecian with Mg dgegernent. shal e resarred Lo aroitrenion
ancers the Arpitrason sna Conciliation Ack 1596, o he hend in
AP Laisaute snal e rafarrod oo sola arbitrator ana of
the parties are unadla o aorse on tha appointrmant of the sale
arbibrator withiiny FE (Hhaen) davs from Bhe dadie g party rensas
a dispute, thaes by rererancd o panel consising of 03 fthrse)
arbebrators, witve e LEP ond e Ernployea ampowarec Lo
Ampoine O orea) arontracor aach dand the S arbebrator shal
he gppainbsd by beooof e arbitrators, Acbitralion  swerds
cendared shall be fioent ana binding,  Acbitration shearl! be

COnZUniea i whe Ernglish angaage,

Her

Al dispuses arising out of or in connection with the Employment
Agreement would he ceferraed to the arbit-ation under the At
Therarore, e dispute betweaen the parties is a-bbrable s not in

clisnute,
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L5, The afore-guoted emplovmeant  contract bebweesn  thea
cacties  for long  tercn incentive  plan n furtharenoe of - the
Employrnent  Agreernaent,  thelt s entered  nte inaicating  the
concitions and nuances of worke by the  petitoner in iqe Tiren The
lorg tarrn incentive plar s indicateds o e appliesd to the petitioner
ala sarticular surn, for pardeslae actan, by the petitionar, in fzvour
of the firm, Theaerafors, 0t is an o meentive man that s generated,
fousdation of which s the amployrment  contract  oetwaen  the
parties, The tyvo are inseparable. Arbitracon avse s found in the
ermployrrent sursarmers, The parcentage of amount for payrnent of
incentive s indicated i e Emplovmeaent  Agresrnant. Therefore,
fhe dssue row, would be whather, an Ermployment agraerment would
corme wthiccthe meaning of Saction 20000 ovit) of the 20015 Act,
for tha agreameant o becomea @ commercial disputa Interpratation
of whotever navdre  that can bae placec to the definition  of
cormrrerciat  dispute,  as obtairing under Section @000 Dovili) will
o tead toothe subject agreement, o becorme an agraement for
services, as o obtzining  under  the  zfore-quoted  provision.  The

srovision relates oo agresments of sale of goods or provision of

services, They casnot be read inoisolation A pure and simplea
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ernployrrent contract cannot be given a colour of @ cormrrioreis

dispute by drassing it o be a orovision of services,

AE 1 every Ermployment Agraement of the lond thal s che
sobject reatter in the case at hane s brought within e ambit of

cormnenercial chsputae, Towould thas oe onening a pancoras”

SO ar
Wwill e opening Flood gates ol Hdgat on oefore the  cormmarsal
Court/ s that would clog the saic Courts This in e™act wouled clefaatl
fhe very reason wihy the cormeeeccial Court owas constituted,  The
i Of reine, bnctals regard s fortined by othe udgmeant of fre Ape
Coourloin tre case OF dlrES AL SOl ROE LT ENEER RIS ES LTI, W,
JES TINERALSE CE LR whars the Apese Court interprets what s
anc owihnat ccouls e wm o cormmercial o dispute within severa
arrcmaratiors ancdar Section 201000¢) of the Act, The Aopex Court has
Feld s Follows:,
Eeo AN Bhe oulsel O ds nodicad thal Bhe o consideralion

reguired in the instant case isoas too vhether the transaction
petwean the parties feren which s the  subject-meattsr of the

sl cowid e considerad asoa "commercial aisouta” so o828 o

enable the Comnaercial Court tooentertaln the suit, Ino thet

raegarc, (s necessary to talke note of Secticn 200 el i) af the

R P I D I T o 1 1)
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Q015 The salch pronvision to e extent relevant s
enctracied here balow for reference,

i

Nl Befinition (00 I B eAet, snless G conbisxt
OEAVEFIWESE FEGLITEs -
CaE )] * * *

T o Byey ey ey Pt - U "en TR T . .
Coo teonrremercial clisarte maans g dissiuls arisirg ool

Ci) (i) 3 5 S8

i) agreemeants  redating bo immoveni’e  preperty used
weclusVvely in trade or conmercea;

VL) () * * A

Erorm a perusal of the provicior ralied voan by the lazenad
Semior Advocaies i aoticea thad Bhe alenuies arising out o
ggrggrmenits o ralsig Lo Jrimovaile pronerty usea axclusively in
trace o cemmesce wall suahfy foooe daocammercia! disouts to he
trigc! by lii’r:v'.",‘rv"r"n:n.::‘v‘ Courts e suestion  herefors wolda be
that, in the mmstnt case Siowgh Mhe partgs Nave enterad nto g
Gl !'nsm.5:.5.h::i.f::vrr eF e Jrmmonea e praperty and presarity in the
suwit. the  registration of - rmordgage deed  pertaining o the
irericyvalle sroperty iz seagtl whather the merovable progsarty
imvolvas coulch be considerad  as being wsec axclusivahy in bradde
OF COMITIErTe:,

The learred Sorior davocate for the  apeelland has

rrace datailac  subimissions  orefercing to the docoments o
condend thal the appedlant was munning an industry e the dand
rv,m;:rzu'ws‘:" ke was acquicgd For thal purpose and  present!y
asporicant 1 has purchasad the same for asveloning the saldl
l.:m:.' and i that view e land Gsoone which s ased for Grade and
carmmerce, The learnad Semior Advocate for the respondents on
the other Aand has contandad to the contrary thad the aopallant
haa  ceasad o function for the past several pesrs and the
cornpany Being asfunct,  the lana involees was nobopeing Lsed
for trace or commterce and even Hhough Respandent 1 has
sought for change af land vse and to dewvelon e land, the same
woula be subject oo sach change of land use Ehat o would be
grantec anc the wse G which Jtowowid e palin futare, Hence b
i contended thal as on She date of bransaction the land is nob
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berrg vsed for trade or commercs anc @ suil @b prasEnt meu

nat be maintainagble Sefore e Commercial Counrt,

& Thocgly sach eival coerbeiitiomns arae il Forlbiv iy
Gl Cecrrmed Seevioe dlahvaci be or, el siley bk ok
canral e clgalt welfe e adesibract dbastaerd bhe et o
the alispoate and Ghe juriscliction to ey the s is oo D
T LT W N o O O P O 1 0 A 9L T MNP N I A< ANNORR 7171 (R W 1
plearadivngs, meely, aeerrneribs dee thre - pdadot o weeal'cl gt Ll
el e relenaert Bo o corfer faiscaictnem, Mervee belore
gl tingr Foo Fhe obbear gaEecks SFowaonla e e cesadar)y o
et P LT LT O 70 T S o R VL0 0 L 70 O T W
T o O 1 B T S (T S 7t e P L T PR T T W
apredlamt el the resoamndents e ]

LT T L R T O W T T o
e efebad o Crvs fael Deeimg RS Ne. L2 coreesmaraivg
fer ity Seorvenys Mg, LA anat LGRS Dineingr Taengl inreda ofF
L0 s e ar o Magie ST peared Weg Cisibrict, Waclotie
i relterraadls Fuether e sclrealile ol dhe praperty s
inalicateal e Baew G ol eedlipewiree Do mmaale oo Ll
Mo ey o Lengtarstametng  wlears @i i
Fefere e s naehe b Pl darsals T i anweew Bheeradn Bl i1
weartatel B e Sodal eesoosibility o of Rasmaoraend 8 Bergin
(e Fereelanents @ i Gl sadt ) boo chéarigee the fanercl wse as el
e K AT O PN Y T O 3 R L 1 O P RO T T 1 VT AT L A W T
Preemigsior. TR @l dor e il s pegerrim isoeeligeren)
L T e T T N T AT ) B R DL W P T L W T
e v e e Fenrerrs ol Blvey Mol s sbantecd, e dhe et
aleedrl Gl s mer referarnas do dhe patoee of fhe lana o
fli Eyee o weseer Gar o wefuicl Bboweans Daeing ol as o bhae aliale
aift e ageeanmenl  do sl sale  aleecl rrrenreorsaion o
Lnalerstareatime or s ar i cliabe of Bhe soil,

g Fucther on palfarring to the cawse oF action in Pars @1,

the slaimiff has tharsaiter meferred in Para 22 1o the jurisdiciion
of e Court too near and deciae  the  macters, L owoula be
alpcopriate o axctract the same which reads as hereuncer:

ted durisdiction, The plaintiis states that the defendsnits
fereing  Hhenr office at Wadoaara lana which is the subject-matter
oF the instant sl s situated within the tesritorial jurisciction of
this  Hon'ble  Court oanc hence this Monble Courl hes the

Jurisciction to hear ana decicle e matter
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Even Shough n the paragraph describing  jarscioiion - the
AN has stated with regacd o the barritoria! jucisdichion since
the office and land heing ab Vadodara, there s na rafersnee
inndicating the msason for which the plaimul® peads-that the court
veiich e e Commearcial Cotnt exclusived s constitutec to oy tha
cormrmercial dispuies has jurischiction e b tha stant st an
that baclkgrowna, & perusal af the oraear mads i the plain
voula gssantially inaicate haer the suibis ong seeking for specific
pertormeance oF the barms of Mol whsreandor o s agread thet
the mortgage aesd be execuitad, Even of the mmovalble progsearty
uidler the  mortgage  deed  wes subyecromatier 0 was
!'NE!C(E!.‘E?!E\EE‘!'}' to o pneadc and incicabe that SANNE NS 4"1‘==,fru'; Leed in
tracia or carnrmerce oo fowhicn the fussaisiion of Cormrmericia!
Cont s m»mm" WAthoul suen basic plagadimags in the mlaing, amy
meplanations sought to be owl forth - subsequenty woulda oty
lhead bo @ situgiion Bhat i obieciicn is raised, inoavery sk
consiagratos oty D requires’ pased on o axtrangous materil
even  to o ascartseoas o achather e Indended  ransaciion
betweaan the partios was of such nabure that (0 s Lo be construed

a5 d-canmemeroial dispute,

AN Bl theaid avs dlmein, Uhe desaeriecl Seandon A clwocinlies
o e suicles Dawe saugil Foo el o the fegad osition
clecicheed by The wanetoos Figh Cowets O dhe absernrce of B
Pceurneerreent o Fhis Corelt, e feaenec  SSenior
slvacate i Sl cegaee Panee raferrecd Bo ol wariowns
cigeisiang. ar i sanve podnd, Homeenwee, e cho eeol Final P
A rpnriabe for reliee o el o Blrennr aoal oneee Baarcheer Bhiis
eurelenr sice wee mobice Ehat Ehe Bligh o Gowrdodine fact fas
cisterrad Boo wariows alecigiors welbiile clecicling tha inglant
e anal - has  Cheeeafter aerivecd ol (s corielusion,  The
griscassion as ormache Ly the Bigh Cowet oweilih refercimee o
fhe werricons  clecisions @5 also justified, oo dhal wiew, wee
wearniteetfer o the  checdsion o @ Diwision  Benal
i Jagrmaedran el owee Stadke  Bande of  Dodare Plmgurrodnén
Feabt v, Stade Sande of Teodlore, QOGP SCE Cndine el
LG ) renlienal aorr By Bl Peeemenal Seandon daahvecale Foe Gl
agpredlamt, T Ghal eegaed, JF s opodicec Fhat dne Ble saial
v on Faleirng roode of e rlu'rl'wi".:iri\l:w containect in Seckion
e vl ) of dhe CO8 et SN Al B feedel Ehat thae alisgpeale
ivolved therein waold comstitule @ commercial Gl ke
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el P g es s ‘".=i' i ok oo @l Vi seialion
irnrverwiabe praperty’ stuoadlel cooil feegriverr Ele meerime @il
Fipstrctec eandmg ana TP eucprassion  weowsel mclioe sl
pratilers e lating agregrrnerrts o caormeetion wedls e
irrvenable praperties, e saia cometision raactred s
ind eirenmstacee wehere e e e o peenrty
cprreasiticnry weans arerehooefrtedly Bedng ased Foroa Fraele o
cenmerrgree aevel G oweens fredted s wefreer e claden i Phe sl de
o Fecowery oF el o eriegeme e L sty alaymasi'l, el
e ey s ofF sk feraroeable peaenrt ),

A On the other rane, e Tedaoned Senior Advocate For
Che rasnondents Ads relfed o e decisian ofa Division Banch of
the Gugaral Mign Cowrt inoWesu Slealtheare (P Ll v Gugaran
Aol TOG Biotech Lo, [V:‘:'::?:,! Haalfcars (R L v Gujarend
Aol TG dioeeen LEcL, 2007 SEC Ol ina G dd s AR 0T
Cougio e

g vihanein g catadlaa oo u;ir.heer:si Fion Aas Daan made g
the  conclusion realdech theroir Dy taking nobs of anoagrier
0 T Ol R N P i 4:)/:‘:'4‘.*" reacing of Section 20000c) of the CC
B, 2005 Ehee escprassion tused” o muast meaan tactushly wsed” o
“herng ased” s furcher ewnlaimed that JF Ehe inksrntian of the
legisfature  was 1o axpan ;!"1 £ scope, i thal  case  the
ohcassology sy bo be psed” "to be usad™ ol have Baen
ernplovec. The wvarbotin ‘::1:1.':'55'h:a'sz.r'earim:m therein s &5 hereunasr,

(ECT Onling Gy para 3.5

SRE Therafora, 0 the aisoute fats wibhin e of the
o ) e alsoude can beosaid to o be tcorneneroa! dispobe”
Sorehici s Comimerss Corrt would heve Jurisdiction. Ios
recuirad o henoted that pefore the lesrmed Comrmercia! Caurt
che oniginea plaimtf relied apon Sections Z(e)i), 20c) and
) ot e Comimearcial Cowrts Aot onhe, The learngd counssl
appaaring on o benal® of the ariginal  plaini o has o candiadhy
actrni o rHlu"lh conveded thal the case shall not fall owithin
Sacitions 200 A(e)l or 2l Do) of the Cornrmercial Courts
Act, It s maguired o be notea that belforg the leamed
Cormrmercial Court b was never the case on bahalf of the origina!
It that the case would fall within Section 2(c)0wi) of the
lsarnea  Commercian Court, Daspite the  abave e have
congigeraed on o mesits whetfar even considering Saction 2e)owi)
of the Comrmercia! Courts Act, the dispute between  the partioes
can be s b be Ccommercial dispoats” withan the aafinition of

L L
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Section 20c) of the Commercial Courts At o nobd Considening
Section 20e)oviny, tcommescial aisouta” rmeans a-aisoute. arising
oue of the agreemelts  redating oo inrmovenle property s
meclusivery in trade or comumearcs, s observed berainalove, @t
the tirme o Shing of the stil and evern seoopleaded i me olain,
the immovable  property/plobs the et s.‘ nenks s betyasn e
parties cannol be sardd to be agreemencs ralang toeoammroablo
praperty used axchusieely rotraas or commarce. As par e
gorggrment betwean the peart, .51.'15‘!5." greting cthe piots on o lease
from the GG, the same cerired s oo be o tharesiter
clevelopad by Hu-= oricial Lk ‘:Zhih*?‘!" Doand aftes nroviding et
irnfrastructues! feeiitias ana’ sub-piouting o rhe sare Js raguired
tor be givern o obher persons ke the origing! olaintiff, T is Lhe
e o Dehalf ol e origdced pdaimbiit Ehel s thee ordgima)
efermatamt 1 b Favtee boo peeoneiale sy dnfirasteaetoeal
Fercilitics aevcl olewaldan the plods aoaal Chrerefore, a civil st
o sprecitic. pavlioermaciee o Gl agreaerrnent has e Filaal,
There sre  olfer alteendaive peapers  also Thereforg,
cianmmrenl e s’ Glsal Chee ageearmse b s as soect relationg o
(G AR TR pm"rv 'i""ﬂ'l“'ﬂ' L aaelusively o feaae o
cennerrgree, I s e aame oo Delalloof the arigrinéd pladrli e
Ghaad és i |"4’i=..:mn==‘ O et mection @), the o prlfrasealog
Legeet da ek ety e o Chedngr wse ™ dnel Elrare Irnm"
enen 1 al prase nm Fitve el i oot wsed) anal awen it s
Cidcenly Eor Doev cimaa” evveen O Folore, fn Chal caser alsa, e Iuw
Aredfwdi) o wealt o e agplicalele @ Elrarafora, e
Comrergrsial Cocren el frearwe janeiscliction,  Tibe m?i'dl'l“lli?!ih‘il‘i'd]’
Frass oo saaslaree, A8 e Ghe caoralivid eeingimle oF Lo
wikridey Dederprcatieng a paeticolae stadube o bhe prowision,
ey piterat @l sEeiclt dnterpratation fus do be aoepliecl, 1L
reene berCneted thad drmportant words  used i Ehe relevant
OFOVISIONS :'w Yo vaing property used 1==‘=<'c"'4r=:4'v=='!"
cornrmarce T the submmission on bedhaht of e original piaint H

slech i thalt case JCowould beoadding  something in HTHEP
slatude which Js o onod thare o the stedute, wiich  ds onot
permissiole, On plain ragcing of the raelevant clause it s clesr
thal the escprassion “used” must meaan “actually usea” or "being
vaec”, NF the intarnton of the dggisiature was boo expand  the
scome, i thalt case the phraseoiogy asaed woula henee bagn

chifferant as for example, Mikely to be used” or '

G

tao be usad The
wors! Cweed” cdenotes Tactually wsed” and it cannol he send to be
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ne

githrer Treachy for wse” or Uhkahe Toobe usea”) or Mo e asaa”
Sirrlar view has Been taken Dy Dhe Bombay gl Cowrt (Nagaar
Bernch) in Dinestuaarmar Guiabehana Aor a ol [Oimesnkarar
Cnabehans Agraweaer v, CUT, 20038 SO0 Orme Bom o 128G

(L2004 267 VTR FaRT anda s obsarvad and hedos thetthe waord
“asad” denates "actually used” sna ot morens treacy o use
[t 0s reportec thar S0P against the salch decision  has ww
chismissac "!"m'; eshicurmar Guiabchand o v G 00 SO

Online SCLE by e Hon bile Sgpreme Court

CEAESTS i origingl)

Adde Thovgh we acs infornieo that the said decision s
ssaflad herorae this Court owca speca! aedave pedtion  we gre
inclingd to agrag with the yionw exorassed thaovain, This Js for the
reason  thet tals  Couart o wnhe exateining the fssue ralating o
encelusiver dand woa Erowgt o an the i orant contaxt has o laid
ermphasicown the presard user-alf the rand sither for ageiculture
OF mOA-adricabore pLrposs Delrig "f='h==v2£i‘!‘vi‘:. I that regard, Hhe
clecision  redied on o By the egrned Senior Advocate for the
responcent i Faderalion of AR, ri arnpars  of  Cormmerce &
ndvstre w, Stgte of A0 MRaderation  of AR, l":HHHH‘ of'
Ciormprerca S Dncoziry v State of A08, f2000) 6 :
wteredn T s obeerved as oander (SCC
péras 6 &)

G Section 3oof the sand Aok speaks o Cland s used ror
iy vdusteial pornasa . Clend s e For @y cormimerncil
purpese” ancd Yand Js o asad forooany obher non-agricaltueg
ourpose” The  emphasis s o0 H'u" worcks s usadt For the
ourposes aflewy of assassmaent on o non-ageicuitoral lEnas @t the
rece speciied in the .E:‘r::':'rzn:h.m:e for land wsed for industrizl
DUrDOSES, SAsrerors, wohas to e a finding as @ fact that the
e is i Fack i pracsenti in o use foroan industrial porsoss, The
Sarne would apoly too@ commearcian purnoss or any Otier non-
ECiCLEL N S o,

3¢k

S e grein ono dowbic whatewer, therators, that tis only
fareh ackuch ds actaally inoase for an ndusteial purpose as ocelined
i the send Act Bhat can be assassed oo nan-agricaltueg
gesassmentlt alt the rate spacified for lana ased for industria!
DUrDOSES, H‘usa aichar reaning givan to e word tusaed” i the
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Judgment under challenge is unbenable, Having il s e

facl chat the send Act i @ tesang statuce, no cotnos jushiliad
inpenting o the leguslatuse an dndantion thalt ibones naob cleansy
gncprgssed N the language ithas employed,”

carnphas’s o suppliad)

L3 The Tearnec Sernior Advocase dor She sopalant waoalo

however, conband that @ soricl interpradaltion s in the case of
Ceveirvgr statutes would not he soprspriate e nstant case

whgre the fssue relates o jurisdicton I that regard,  the
laarnada  Sarnior Advocsie A’L;:_, refarrec o the  Sieemant of
Coiects and Regsons At which e "'rlry'vrruser'(:‘iew‘ ""V'H‘ﬂ' At

Ad0LH i enacted so oas oo provice speed disposal oF highovaiae

41
cormrnercial aispLias S0 a8 Eo tIII"l:Eci!E: Chia pesiive 4.'11‘;;;,'1;9 to the
investors workd ancur the s pendsnd saa rasponsive  Inclizn
fagal  systern,  Hence, - he contends o Bhal o a  purposive

intarpretation be macks, s contended Bhat a mwider purport an
rreening as e be dassigrad  while  entartaining 'hf' SUE aned
congigering the dispate to b & comirmercial  aisouts,  Having
Ctcer note of She sobmission sl thal the very ouenose fior
wiich the o200 nas haan engclad would be defeatea i
every Oinar SLI moraly Decdansa s filed rw;'i'n re the Cornrmercng !
Cownrt s enhartannedd, Hn:: IS ror e meason that the suits which
are not actually renating to commercial (:hts;,t:‘w:nsa hut o being filsd
reeraly hecsose of the bigh o owvelue ana with the intention  of
Soeking aarly cisposal woulc anly clog the systern and Block the
Weary o bR cenuing uwmwm af chisputes which may héave to be
ancartained by the  Commearcia’ Courts as  intendad by the
layarenaicenr s, (:r::‘r.".'rr:r:eera::uza" dispates  as o dedined & specia
oracedure s provided  foroa class of tigation and a !Hu
oracedtre wll henve Foohe followed to antertain only thal (mw
tigation o that jurisdiction, 1F the same (s shrictly interprabec

s nokoas F those excladed owilh be non-saited  withoot gy
rermady, The axcluaad cass  of didigaion il inoany event be
grtartzined in e orainasy cvil courts wherain the senmecy nas
SlvaEys existed,

I

Al e Fhant wiewe it is @lso e ey ey ety
eocamring aerel  enbertain  only clispuates  wefich o @cckoaly
gngnes Bher a'enfinition eorrmrerciad cispubas as peowialead
ceeter Flre e, e Ehe dmstant ciage, as alreaay aloeer meke
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rredthen She derrgamrent Delvween tha pearlios calers fo bl
eratnaee of Bl frpmeoweble meomerty being easciasivedy sl
o Lravele o corromerces s oo Ghe clate of G aoraarraemt
oL O LA B T VT O o L7 I iH"I.Ei'lf‘ affoct e wlaint,
Frettvenr v ey ralief soug bl I';hnw S i For saecertion
of Gher rmarkgage e welich ‘i'.‘!i' T minleirer ol st
perforerianee o oF  dhe  Ferrris a:'z" Meraanrerenchue - f
Chrveleesterrativng it b remeiernee wo o malurs of the cse ol
0L T T oA A o 1T 0 P R 7 4 T o o 01 o O [ e T ‘H'n"
clantar o™ Pl st Tiveeeliors, §F ol Hhese sspacts aee leeol 1

Wi, g @ ol Ih'm" 1'i»|'nim'i"rm~‘ “"I'i=i‘|' Ain'r I‘ﬂm" ul i muz Ju:“.u! s HI‘I-'

e el alabea :IL'- i .:':. I"' gln.,.:.. I'mr T .‘! Rt ‘I.,l!.J-' I A!hwl I.LnH’ulJ
saeabfad Eeberppeisas Lt @GNS S i G TG
irpcrgmed Foeeaier, T Coeredaecial s Covirt sl Eheeeliore
Fetier) the o paiait dnclicating @ otabe foeo qls preesertiation
Ereforee Gl Lol daweing) junrisanictioe,

(Emphasis supolied)

Fhe Apex Court nslds Srat Tesuss owhich qot relatae o commercial

cdisputes are flec bafore the commercial Courts mel because of

“gh o owatue and with the intenton of saeking eary daposal. Such

lssues - brouaht before the  commercial  Court should ot be

entartaingd, as it e not intended o bring inoavery ke hefors

'

fhe cornmeansial Sourt by &

s law rmakers, The Apex Court furter

Soods thet the exchided class of litigation wil, inoamy avent b

ertartainad, n o the ordicacy civil Courts wherain the rernady always

acel, does always exist,
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Lo Tt iy also germane  too notice  what the petiboner

LI
Lpon  the firme by the petitiones raslking  certain daameand,
creamhie to the notice reacls as Follows:
"ncler the instroctions fons riv clignit MesEreyien IKurmanr,
Sl Mahesh Narayan Sanay, aged abowt BE yaars, Kesiaing at
Nestabes,  Fallaciurm, Ao 5470 160 e Main, B3 Block,
Koramangala, BENGALLRLUD 560 024 1 issua this Legal Notice
voking  Clagse 12 of the Lomc-baorn Tneersivs @lan letter

seaking appointment of the arpirator to-aujucivate the cissue

Hetween my client anad wou, v the follomwimg facks wiaich gre

necassany faryous nformation)”

Trvo

arctaod of the ermployment contract, A lagal notice is cavsed

The

<ng Clause 2 alf Hhe BErmloyrmert Agreernent whics concerns

arbicration and Claase 17 of the Tong term incentive plan seaking

apoointment of A Arbivretor o adjucicate the dispote bhetweean the

carties tha noltice is issued, I the notice, the petitioner clain

fol ewing amount,

ANy clisnt hareby stataes

agreement sna long-terrn ncantive an latter my

client s enlivied emolvments  including  but not

ririted! toy

ay  Long Term Incantive Man aliowance ino terms of

the comrnunication dated 2a, 10,2008 which was
accanted oy chant wherss ander e clisnt will
be enbived  Long  Term  Incentive  Plan wopto
roaperLam o 5 mition Furss  masuringon

ety e
DL 2000

as par the armpioyment

6 bl



AT

b Gross fived salasy of INR O Z Crores pEs dnnu

(“hase salare ) The hose salary was S WO

TR 20402 crores per annum effecitive 180 Ok e
2009 wide gelter gated 16 Decembor 2015,
Contribubions  bo parowvidert funa, orabunty,
superarmaation funcd shall be o eddilion o the
fiwet gross Yeoand pectoomance iinkaed bonuas,
Anysclaitionasn baenelitys offerad by e DR, o dbs
EFrRONEN gl it algoretion, . o Bme toodime

will also be applicable,

a) o My client aadl be cendined Chaaffeurs ariven car,
renrbursemicere sfexgaenses of saintenance, rfuel
200 Fures  meromonth o ae roanb

rrerars b LRG0 Euros per e,

a)ooEurcter, tods artarec inthe et o cliant s
erracha rectncEne by s Elive Trchia, @ termineaiion
abfmvancs  aguer o T8 mmonths @anary well be
carcilatec g AT of the actual  remuaneraiion
plar Bhe Li moriths preceding the recunolany
irrsusing anncal ponuses,  i© o sny. The said
EEROUNTG 1S acaition to o Bhe gagel reclunclency

alfovarnce wder the apoicabia laws i dndia,”

The amount claimed by the petitionsr s n terms of the rmethod of
cancllation asantad in the Tomg term incertwve plan, The patitoner
clalms thalt che base salary was 20 crores per annuen ans wol el
e ncreased to C2aA2 crores per annun effactive fror L0200
and the long term  incentive  plan o which was  zcceoted by thea

petitioner, the entitlerment is up toa maximue of 5 omillion Buros as

o S l-03-202 1 Paragrap B1of the notice reads as Follows:
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CHCTIREREFORE, my o client henshy invores Claass =2d o nf
the employmeant agreement ancd Clawses 17 o !'!‘us: LN e
irfcantive fattar, call wpan wou o comphy Bhe aanmena riacke i
previous  pacagrashe within S0 denvs from e aais of
recerving of Leger Nobice, I the evant alf nobomaimnag che
venmant o the srorasaldh amaount alpimed anavs, e cilent
Prarsby canlts umon o o ageee the sopaintmeant of smaans of
the Arbcbretor  suggested  oeove  ds Sola aradtrator Lo
achiuaicate dispute babween my- cdent anck Mys Eior o Sechia,
Thererore, iy cient hergby calls apon wm Fortmith Lo
ute e Arpitrad Tribuanal consisting of sola sehitrator Lo
»the sbowve cispatos, 1o the cuvsnt af v lx.::.ﬁ."n:m India mo
for Sole Aroibestos o acjudicate  the  aispie
r"!' cliant anc Mys Eer Inais, iy alient Aareby
nominates  Hon 't Justice Shovaral v oPan! - as the Arbiltrator
on the sice oF e ciient andcall eaon wane bo nominate poue
Arbitrator angbimg both Arsitrabors oo ponomt the Fresicing
Arbitrstor o consttuce e Achitral Trilbunal batwean iy
clramt s Mds, Elor Dhdis,

Whecifert e

s PO e iperty toomodife o maie
w(:!m!mr ol craima if pead be ot adater stage,”

The claim of e patitionae s the amount as ind cated in the notices
auoted harsinabove, Therefora, wrat the petitioner claims s, the

catowas assured in the agreament, Tre agreameant s an

noEntive
clifehoot of the Employrment Agresment, Therefore, it cannaot ot bea
e to e a cortract of emp oymeant or @ contract of incentive, 1L is
aoornoney clairn adising  out oot an Emaloyment Agresmant,
Tharefore, the submission that commmercizl Court gets juoriscdictio in
farrms of the afore-quoted provision is unacceptable, in the Hght of

whet che Apese Court has qec in dMELLAL (supra).
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L&, Insofar as the submssion of the learnsa sanior counse
for the responcent that tre patitionar Hmself chose D commercizgl

Courl sarler, s oconcerned, ibos 0 aoust tide that the et cioner

invokead  the jurisdiction of the comremercisl  Cowre ay riling e

apolication Lnder Section 9 of the act The commercial Court
cisrmisses the claim, The peactioner then challenges the dismissal

oy the cornmercial Court Betors tris Court, Tnis Court affirms the

fincling of the commarcial Court, The sativoner coaes not take the

ssue Further, Tae freeooser involead Saction 34 of the Act anc
institutach o comrmerciat seilb o Com SONaSS2080 baefose this Court
challanging ntesim award passed oy the Arbit-al Tribunal on 13505
A022  guotad  soora o in the  arbitration  orocesdings, This wveary
argument of purisdiction of omantanability of the claim of the
pesitioner balfora his Court in the commerca sice was quastionsd,

The co-ordinate bench of this Court i not go into whetqes the

Witk Saction 2000 Ceviin) of the Ack, Thersfore, F the petitioner
s nvoced Bowrong Jarisciction e, that of the cornmercial Court

o disoute, owauld not hacorne g cormmercial dispote, unless
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comes within the definizion of Section 2010)(c) anc the  clzusas

fherein, as it s settled principle of law, no amount of conse~t of the
cacties can o confer urisdiction onoany Couroer Tribonal ang i iy
acually settled principle of Taw that rmerey bacause a party invores
a wrong curisciction and a determmation s rmade Dy e concerned
Courtowithout the parties oojecting too wowill not clothe suc Cours
with jurisdiction debors the siabuite arcd besoms Dinding on any

slobhsacuent procescing aevore this Court

Lo Lrviews of G preceding abalysis, T have no hesitation o
Foc that che dapuite babwesn the parties s not a  commearcia
cdispute within thae meamne of Section 20000 oviiy of the Act and
fherefors, he cormmarcial Court ought not to have antestained tha

disnutae,

20, For the zforesaicd reasons, the followng:
CREER
(1) Wk FPetition s allowes,

() T is declared that the concerned LoOOIN Aot amal City

Cwvloand Sessions Judge, Cormmearsal Court, Bengalur
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was o N jurisdiction too consider ane cwdiudicste MA
NocLre02E  and therefors, the  proceecings o stand

ahliteratad,

(i) The oblteration of the proceadings will not corme in the

wary oF the oarties agisting their respective  rignls

sefore the comoetent Cihvit Court,

(v In the evest orocesangs  are imstitatec before the

competent Civil Court, tTre findiros, obsarvat ons iF any,

Mace oy the Commercial Court, will not influence or

ot

ained the

Sl W
ST

il

CTM

-




