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M/s Tharwiani Constructions Pvt. l-td.
310, Persepolis, Plot No. 74,

Sector 17, Vashi, Nlavi Mumbai-400703 Appellant

Versus

Shri Shripad Todkar,
A1302, Sai l{agar Complex,

Sector-13, Palm Eieach Road,

Navi Mumbiai-400705 Resprondent

Shri Drupad Patil a/w Sangeeta Tharwani, Advocates

for Appellant.

Respondent in person.

CORAM: SI,MANT M. KOLHE, MEMBER (J)
s. s. SANDHU, MEMBER (A)

DATE : 16rH JULY t 2O2O

JUDGMENT

[PER: SUMANT KOLHE, MEMBELO]

Correlctness, legality anrC propriety clf impugned

order dated 12th June,2019 passecl by Member Nrc.1 of

MahaRERA in complaint No. 57752 is challenged in this
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appeal.

2. Appellant is promoter. ResponcJent is allottee.

Promoter launched the project iat Ambernath. Allottee

agreed to purchase and promoter agreed to sale flat in the

project. ,Accorclingly, agreement fior sale took place on 25th

January ,10t6 between promoter iand allottee. promoter

agreed to hand over the possession of flat on or before June,

20t7. Promelsr failed to hand o\/er the possession as per

specified date.

Allottee filed complaint under section 18 of RERA

and prayed for interest on delayed period of' possession.

Learned Member No.1of MahaRERA passed impugned order

and directed the promoter to pay interest for dellayed period

of possess;ion o1' the flat on the trct[al amount paid by the

allottee to the promoter at the rater of marginal cost rending

rate of sBJi plus 2 percent. Promot:er is also directed to pay

cost of Rs.20,00t)i-.

3. Being aggrieved by the impuqned order,

promoter has preferred this appeal.

4. Hear,C Learned Counsel flor the promoter. Heard

allottee in person. Read the impuqned order. perused the

documents; filed on record.

5. Follorruing points arise fclr my consideration:

(i) Whether the impugned order is just, proper and



correct?

(ii) Is it necessary to modify impugnecJ order?

(iii) What order?

6. My findings on the abov'e points; for the reasons

stated below ar€) as under:

(i) Partly affirmative.

(ii) Affinmative.

(iii) App,eal is partly allowed.

REASON_Si

7. At out set, I would lil,le to point out that the

promoter had ag[eed to hand over the possession of flat to

the allottee on crr before June, 2ol7'. Admiiltedlly, promoter

failed to h"rnd over the possession of flat as per iagreed date.

so, allottee is entitled to claim interest for delay'ed period of
possession.

Occup,ancy certificate is issued by the competent

authority on 23rd August 2018. promoter offered the

possession of the flat to the allottee in september, 2018. It
is matter o1[ record that allottee paidl rlevelopment charges in

the month of October, 2018 to the promoter and

maintenance charges in the month of Januztry,20Lg. It is

revealed from ptara-Z of impugne:dl order that promoter

handed over ke'ys of the flat to tlre ailottee during the

hearing. Moreover, it is further revealed from the impugned

order that allottee accepted ther keys ernd asked for



possession letter without any other r:ondition. Art this stage I

would like to point out that promotrer has performed his duty

by offering possession of the flat imrnediately after receiving

occupancy' certil'icate. Moreover, it is also oblirgation of the

allottee asi per section 19 sub-section 10 of RERA to accept

the possession 'rvithin two months. It appears that allottee

did not accept possession within stipulated period of two

months from thre date of issuance of occupel'16:y certificate.

Once occLrpanc)r certificate is issued in Aurgus;t, 2018 and

possession of flat was offered to thre allottee in September,

2018, it cannot be said that there wils delay in lhanding over

possession on the part of the promoter afl:er receiving

occupancy certificate. Now, as far .rs period prior to issuance

of occupancy certificate is concerned, it is evident that

possession was agreed to be given in the month of June,

20L7 and it was not accordingly giv,en. So, rlelary in handing

over posselssion in this case started from July, 2018. Delay

continued till issuance of occupancy certificate. Delay in

handing o\/er pos;session of the flat is only for thel period from

July 20t7 to Auglust 2018.

Promotel' has contended tllat there are reasons

beyond his contrrcl due to which delery,was causerC. According

to the promoterr, there was delalr in issuin,g necessary

permission and no objection certificate from the various

competent authorities for obtaining building permission,

environment clearance ceftificiate, rerrised building

permission, lift no objection ceftil=icate, Fire no objection

ceftificate, drainage no objection r:elrtificate. ltt cannot be
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ignored that ;rromoter was welll aware rof obtaining

permission and no objection certificate of vanious authorities.

Moreovel promoter could anticipater approximartely the time

that may be required to the various authorities to tssue such

a permission and no objection certificate. So, it cannot be

said that rCelay from )uly 20L7 to t\ugust :2018 in handing

over the prossession of flat was duer to the reasons beyond

the control of the promoter. In such circumstances, allottee

is entitled for interest only from July ZAU to August 2018.

B, Impugned order is silent about exact delayed

period of prossession. It is necessar\/ to modify the impugned

order to the efferct that delayed period of possession is from

July 2017 to August 2018. In these circums;tances, it is

necessary to morCify the impugned order by nnentioning exact

delayed period of possession. Rest of the imp,ugned order

needs no interfbrence. So, I answer point lrlos. 1 to 3

accordinghl.

PER: S. S. SANDHU, MEMBER (:A)

9. I have had an opportunity and the bernefit of

going through the draft judgment prrepared by my learned

brother and I anr in complete agreement with thre conclusion

that delay in possession is not for rr-.itsons beyond control of

Appellant ernd therefore the Responrlent is entitled to interest

for delayeld possession. In wislr to add few of my



observations on the issues that are contested by rival parties

during appellate proceedings.

10. W/hile arguing the matter, learned Counsel for

Appellant contended that after scheduling the hearing on

16.03.20111 the hearing was adjourned to 16.0,t.zotg arong

with similar complaints filed by other I'rat purchasers.

Subsequently, r3V€h though further hearing in other

complaints; was scheduled on 31.05;.2019 and Z5.O6.2Otg,

hearing in Rer;pondent's complaint was; prreponed to

06.05,2019 and tFinally kept on 10.06.2019. on the said date,

request of Appellant's representative for adjourrnment was

declined and irnrpugned order was passed on 12.06.2019

without giving s;ufficient opportunity to firr: written reply.

Therefore, Iearnr:d counsel for Apperllant sougl'rt remand of

the case fcrr denial of natural justice.

11. Learned Counsel for hppellant further argued

that construction was already complete after recreiving oc on

23.08.2018t. Respondent was accordingly informed in
September 2018 to take possession after paying necessary

charges. In response thereto and also with reference to

communicertion in December, 2018i ResponrJent has made

necessary payment of charges/arrears on 04.10.2018 and

02.01.2019,. These payments, after rec€ipt of OrC, are made

without raising any protest or issue regarding delay in

possession, In view thereof, Respondent was estopped from

raising the issue of delay by filing complaint in March 2019

+



to claim interest, In such circumstanrces learned Melmber had

no jurisdiction trr deal with the complaint. t-earned counsel

added that poss;ession was offerecl in September 2018 and

therefore reven assuming that there was deray, in that case

also, interest could be levied only for 13 months i.e. from July

20t7 to August:1018 and that 1es or'l the amount that is paid

towards consideration by excludingl amount:; paid for stamp

duty, regis;tration charges etc. At the same timel, learned

counsel argued that Respondent is also liable to pery interest

on the delayed payments demand for whtich is raised by

Appellant rride Notice dated 15.06.i1019.

12. Per contra, Respondelnt, who rargued the case

in person, contended by referring to his written submissions

that he paid all clue amounts not only without any delay but

also before time. He paid the amounts from 2013 onwards

even though agpeement was executed only in 2016. He

emphasised that payment made by him is in fact in excess

as area o1t flat is less by 16 sq. lt. He also referred to

documents; peftaining to environment authorities to submit

that Appellant clranged the project proposals frelquently and

foundation constructed for 7 floors was foun<J not suitable to

sustain proposed vertical extension. He also asserted that

Appellant was ralso convicted and imposed penalty for

committingl environment violations. T'herefore, he contended

that delay ,was caused by own doings; of Appellant and there

are no reasons for delay beyond control of Appellant.

Respondent fufther contended thal[ it was incorrect to say
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that he never complained of delay. He submittecl that he paid

several viisits to Appellant and his office to press for

possession but 1[o no avail. Responclent further argued that

Appellant has not completed/providerd many of the amenities

he committed in the agreement. society has not been formed

and no security is provided. While resting his; arguments,

Respondent submitted that he is agreeiable to

interest/penalty for the period of delay in possession upto

October 2018.

13. Considering the averrnents of the rival parties,

it is noted that though the hearings erre preponed at times by

learned Member;, no denial of naturerl justice: is found as the

facts necerisary lbr deciding the case as subrnitted by parties

have been duly considered before passing il^re impugned

order. So, no question of remanding the nnat[er. The only

material issue before learned Memberr was to consider award

of interest while facilitating possessiron yy61.h was not being

given by Appellant despite the fact tlrat necessarry payments

are made by Res;pondent. As rightllr observed bl/ my learned

brother hereinbelfore, there was detlay in posserssion not for

reasons beyond Appellant's control which entitles

Respondent interest under Section 1i3 of REFU\. 'There seems

to be no reason to question conclursion dr,awn by learned

Member in respect of delay in possess;ion. [:rom the

averments of Appellant also, Appellant does noli seem to be

averse to payirrg of interest for amount:; paid towards

consideration of flat for the period of delay from July 20L7 to

,l'il



August 2018. Inr this regard, it is als;o notecl that to counter

the demarnd fcrr interest by Re:;pondent, Appellant has

attempted to argue that interest is payable by, Rr:spondent

too for miaking delayed payments as per details shown by

Appellant in dr:mand Notice dal[ed 15.06.2t]1S) sent to
Responderrt. It is felt that the said d,emand app,ears to be an

afterthought exercise undertaken in retaliation by Appellant

after the impugned order was passred on 1.2.Ct6.i1019. It is

seen that in Appeal memo, Appellant has ment.ionred clearly

in Para 2(K) that as per records rnaintaine:d by Appellant,

Respondent was still to pay only arn amoLrnt of Rs. 2647.

Besides, il. is also noted that this ,amount and amount of

alleged interest is never raised/reflected in conrmunications

sent on 30.09.2018 and 10.I2.201ti. No docurnent prior to

aforementioned Notice dated 15.015,2019 is r;ubmitted to

substantiate the claim for interest on delayed payments. In

such circumstances, appellant is norry estopped frclm raising

this aftethoughl- claim to be consiclered at appr:llate stage.

t4. Documents on record and averments reveal

that on receipt of possession on 23.t1i3.2018, Respondent was

offered possession on 30.09.2018. Considering dure date of

possessiorr as 30.06.2017, there is clear deliay in possession

from July ,70L7 to August 2018 when Occupanr:y Certificate

was received and after which Flespondent has made

necessary payments as desired by Appellant. In vie,w thereof,

it can be safely concluded that Aprpellant is liable to pay

interest for deleryed possession from July 2017 to August

L
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2018. with regards to contentions relating to formation of
Society, provision of other amenitiies etc. I feerl Appellant is

required to tak.e earnest steps to do ther needful at the

earliest as per terms of agreement. Respondent also should

similarly comply with his part of obligatiorns ias and when

need arisels.

15. In the light of above discussion and observations,

we pass tlre follrcwing order.

ORDER

I) Appeal No. AT00600000003161i3 of,2ct19 is

partly allowed.

II) Ordr:r dated L2.06.2019 passed by learned

Member-l in complaint No. 5775iL is modified

only to the extent that allottee is; entitled for

interest for delayed period of possession from

July 20L7 to August 2018 on the anrount paid to

the promoter.

III) Rest of the impugned clrder stands confirmed.

N) Parties to bear their respective costs.

V) Cop'/ of this order b,0 sent to MahaRERA,

Prornoter and allottee as per Section 44(4) of the

Real Estate (Regulationr i&. Developnrent) Act.

1.0

(suMANT M. KOLHE)


